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Dear lr. Nelsons | 

This 4s in reply to your letter of October 6, 1958 
with which you onclosed a letter from Eugene C. Strucihoff, Isq., 
Attorney for the Merrimack County Savinzs Bank of New Hompshire, to 
the Bani: Cormissioner dated Octobor 6, 1958 in which Mr. Struckhoff 
raised three questions relative to a proposed participation loan to ths 
Dorr “loolen Company by Merrimack County Savings Pank as a participating 
lender, and the Sugar River Savings Bank as originating lender, 


In his letter Mr. Struckhoff statos that the proposed 
loan 4s in the amount of $397,000, $250,000 of which would be loaned by 
the Merrimack County Savings Bank as participating lender, and £147,000 
of which weuld be loancd by the Cucar River Savings Rank as originating 
Icnder. It is further oxmlained thit the -loan participation agreement 
botucen Morrimnck County Savincs Benk and Sugar River Savings Pank would 
provide thet payrents as received be applied first to the paynent of in- 


-torest to the lerrincck County Savinzes Benk, sccond to the payment of 


interest to the Suczr River Savines Bank, and third to the principal 
balenee owed te the Merrinack County Savings Bank, Sugar River Savings 
DR-nk not to receive any payments on principal until such tino as Merrimack 
County Snvincs Bunk has been paid in full. To secure the payment of the 
indchtcdness a first mortgaze deed of real estate of Dorr Woolen Company 
would be erented to the Sucar River Savings Bank as originating londor to- 
gethor with a chattel mortraze on certain machinery and equipment. In the 
event of a foreclosure the proceeds of the foreclosuro sale would be ap- 
plied first to the payment of the indebtedness to Merrimack County Savings 
Bank and second to the paynent of the indebtedness to Sugar River Savings 
amnke . 


Mr. Struckhoff first inquires whether the proposed parti- 


cipation loan as fully outlined above may properly be made. In our opinion 
the answer to Hr, Struckhoff{f's first inquiry 45 in the negative. We have 
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earcfully examined RSA 387:1 XIII which defines the term "originating 
lender", RSA 37:1 XIV (supp) which dcfinos the term "participating 
Lender" art RSA 387:1 XV (supp) which defines the term "participating 
Joan". ‘Vo have also carefully scrutinized the provisions of [SA 3&7:17 
(supp) rolating to participating loans. It is clear from the foreroing 
statutory provisions that participating mortgage loans are restricted to 
such mortrare loans as are legal investments for savings banks in New 
Hampchire. Under RSA 367:4 first rortgages on real estate and certain 
types of equipzent and machinery are classified as legal investnents. 
Second mortrares are not so classified. We are of the opinion that the 
propesed participating loan as defined in Mr. Struckhoff's letter would 
constitute the Sugar River Savings Rank as originating lender nothing 
more thon a second mortragee,ani therefore we do not believe the proposed 
loan is permissible under existing statutes. — 


Mr. Struckhoff next inquires whether or not the participa- 
tion loon vould be permissible if the participstion loan agrecinent wore to 
provide fer the paynont of the principal balance to Merrimack County Savings 
Bank before ery payments to Surer River Savings Bank, but were to provide 
further that in the event of foreclosure of the mortgaged security that the 
—proeceds thereof vould be epplicd to the satisfaction of the indebtedness 
to the oricinntine lender and the participating lender in proportion to 
the thon outstanding balance of the indebtedness owed to each of them. We 
are of the orminion that the enmrer te this inquiry rust also be in tho 
nocative. In our view the Llerislature enacted the participating loan pro} 
visions 4n TOA 387 to encble New Hemnpchire lIcnéing institutions to serve : 
the nocds of borrowers whose requirczents for borrowed capital were beyond 
the lernl lendine capacity of the institution. “We cannot believe that the 
Lorislcture contemplated any arrangement whercby a proference 1s created 
betuecn the orizinatine and participating Icndor. We believe that a partie 
cipatinc loan,as contemrlated by the Legislature,is cne in which payments 
received by the oricinatine lender on account of the loan are applied to 
the satisfncticn of the indebtedness to the oririnating and participating 
lender pre rata in accordance with the extcnt of participation by the 
participating lender or lenders aml the criginating lender. 


In his letter to the Penk Comnissioner “fr. Struckhoff 
points out the fact that Mr. George Dorr, who is the President of the 
prospective borrower, Torr Woolen Company, is also the President of the 
orisinetine lenter, Sucar River Savings Bank. We are advised by the Bank 
Comalssioner's office that Mr. Ceorge Dorr is also the principal owner and 
stockholder of the Dorr Woolen Company. RSA 386:7 provides that "No Savings 
bank shall make a loan to any of its officers... unless all the trustees 
of the bank have consented thereto in writing". Mr. Struckhoff inquires 
whether or not this section 4s applicable so that the proposed participating 
loan would require the consent in writing of all of the trustees of the Sugar 
River Savings Bark. Our answer 1s in the affirmative. In our view this is . 
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claarly 5 casa where the corrornte voll should he pierced since Mr. Dorr. 
is not erly the President, but also tho principal owner ami stcckholder 
of tic Dorr Voolen Company. A lonzn to the Dorr Woolen Company is in sub. 
stence a loan to ix. George Dorr which must meet the requirements of 
S.326:7. In other words, in applying the provisions of RSA 386:7 we 
mast look to the substance rather than the form of the transaction. 


Very truly yours, 


me ! 
1 


George T. Ray, Jr. 
Gin, Jr/m Assistant Attorney General 





